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PROCEEDI NGS

(11: 06 a.m)

CHI EF JUSTI CE ROBERTS: W'l |l hear argunent

in Case 10-

M .

545, ol an v. Hol der.

Fal zone.

ORAL ARGUMENT OF ANTHONY T. FALZONE

VR.

ON BEHALF OF THE PETI TI ONERS

FALZONE: Thank you, M. Chief Justice,

may it please the Court:

Section 514 did sonething unprecedented in

American copyright law. It took mllions of works out

of the public domain, where they had remai ned for

decades as the common property of all- Americans. That

vi ol ated the Copyright Clause and the First Amendnment.

Let

In Eldred, this

me turn first to the Copyright Clause.

Court held Congress gets to pick the

date on which a copyright expires, and it can extend

t hat

date before we reach that date.

JUSTI CE G NSBURG. You said that Congress

can set atime limt. 1In this case, we are dealing

with, let's say,

Aar on Copel and, who gets the benefit of

copyright, and Congress says: No, we think Shostakovich
shoul d be treated just |ike Copeland. Yes, we took care
of our own when we weren't part of the world comunity,

but

now we are.

And so all that Congress is doing is

Alderson Reporting Company
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Copel and. And why does that violate the limted-tine

prescription?

MR. FALZONE:

setting a second limt

and gone.

JUSTI CE Gl NSBURG:  But

person we are

tal ki ng about, the wo

about, never got the first limt.

was no time, there was no ti ne when that work could have

been protected. So why isn't it co

The problemis Congress is now

| ong after the first one has cone

t he person -- the
rk we are talking

There was no, there

nsistent with the

Copyright Clause to say, you are entitled to limted

time protection? W are not talkin

you've had the protection, enjoyed

expired, and t

g -about a case where

it and then it

hen Congress says: W'd like -- we like

your work so much, we are going to

term

gi ve you anot her

What's affected here are people who were

unpr ot ect ed.

shoul d have a

And Congress says we

limted tine.

MR. FALZONE: So let ne

think that they

just clarify one

thing. Many of the works that were restored here did

get sone tine,

28 years, and were n

But to get back to your

wor ks that got

none - -

Alderson Reporting Company
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JUSTI CE GINSBURG: They didn't get the
equi val ent of what a U S. author -- but let's take the
| arge category, because it's the ones that you feature.
We are tal king about Shostakovich, Stravinski, and |
say: Well, what's wong with giving themthe same tinme
t hat Aaron Copel and got ?

MR. FALZONE: Congress has been setting the
limted tinme at zero since 1790. |In the 1790 Act,
Congress set the |limt at zero for a wide array of
wor ks, those that did not comply with formalities, those
that were witten by foreign authors --

JUSTICE GINSBURG. That's not a limted
time. That's saying you have no tine.

MR. FALZONE: Well, but saying you have no
time is itself picking the limt because the |anguage of
t he Copyright Clause forces Congress to pick a limt
that constraints copyright by marking its end. And when
-- If alimt does not mark the end once reached, then
there is no limt, there is no end.

JUSTICE GINSBURG: But it has to have a
begi nning, too. And for these people who were
unprot ected, because we didn't recognize their
copyright, there is no begi nning.

MR. FALZONE: No, there does not need to be

a beginning. It is within Congress's discretion.

Alderson Reporting Company
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Remenber, this is perm ssive. Congress may grant
exclusive rights, but it can also say your limt is
going to be zero, we decide that you're not going to get
any exclusive rights.

Every Congress since 1790, every tinme it
went to add subject matter, every tinme it went to extend
the duration of copyright, respected that choice to give
no tinme. And in fact, the time -- the decision to make
foreign authors ineligible is a decision that Congress
has never gone back on. None of the exceptions the
governnment points to renmove anything fromthe public
domai n that was placed there based upon a | ack of
national eligibility. 200 years of history is crystal
cl ear about --

JUSTI CE G NSBURG: | can understand your
argument that the public domain is untouchable. 1'm not
sure | get that fromthe Constitution, that says to
secure to authors for a limted time the exclusive
right. That -- that's talking about what you can secure
to authors, so | don't see why using the words of the
Constitution "to secure to authors for alimted tinme,"
Congress can't say: W want every author to have a
limted tinme.

MR. FALZONE: Well --

JUSTI CE GI NSBURG: The foreign works that we

Alderson Reporting Company
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didn't give, we're not treating them any better. They
don't get a different startup date, but they get the
sanme end date as our own authors.

MR. FALZONE: Right. The -- the operative
| anguage is the limted times restriction, and the limt
It requires Congress to pick is the date at which al
protection ends for good, and Congress has picked zero
since 1790, and respected that decision, and that is no
acci dent.

Because the -- the -- if -- if you want to
know what |imted tines neans, if it nmeans anything it
means if, for instance if Congress is not required to
respect an expiration date long after it's passed, or
its decision to deny a work any protection in the first
pl ace - -

JUSTI CE GI NSBURG. We're not tal king about
expiration dates. So I'd |like you to concentrate.

MR. FALZONE: Sure.

JUSTI CE GINSBURG: That's not -- that's not
-- none of these -- none of these copyrights have been
ext ended beyond their expiration date. They just
weren't protected.

MR. FALZONE: Well, taking works that got no
protection -- if Congress is not required to respect its

decision to deny a work any protection in the first
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pl ace, we can never know whet her we've reached the end
or not. And in fact that's the problemw th the
governnent's theory. Its theory says all Congress has
to do is attach a nom nal expiration date to any given
copyright. Well, if that's true, there is -- if that's
all you need, there is nothing stopping us fromreaching
back de Tocqueville 100 years.

JUSTI CE G NSBURG. But that is -- that is
not -- that is nmost distinctly not before this case, so
pl ease let's not talk about a copyright that has been
protected, has expired, and Congress wants to revive it.

We are concentrating on what Congress did to
bring us into conpliance with the worl dw de system and
it's saying: W are giving alimted tinme to these
aut hors.

MR. FALZONE: Well --

JUSTI CE G NSBURG. They never had a limted
time before.

MR. FALZONE: Well, I -- 1 was talking -- de
Tocquevill e never got any tinme, because he was a foreign
aut hor. Ben Johnson never got any time, but on the
government's theory we could give him 100 years right
NOw.

This statute did work differently. It

certainly restored copyrights into the existing period.

Alderson Reporting Company
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That's correct. That is an accurate description of this
Statute. But that is not a limt that's contained
anywhere in the governnent's interpretation of |limted
tinmes.

JUSTICE GINSBURG. Did anyone in the sanme --
the same -- published the sane year as de Tocqueville, a
U.S. author, that would have a copyright protection
t oday?

MR. FALZONE: [|I'msorry. | didn't hear you

JUSTI CE GINSBURG: | gave the exanple of
Aaron Copel and versus Shostakovich. Let's go back to de
Tocqueville. Who has a copyright who published in what,
18 -- what was it -- 40s? Right.

MR. FALZONE: The answer is nobody. But
here is the problem If Congress wanted to reach that
work, here's all it has to do on the governnent's
t heory, and even under the nmechani sm of section 514.

Al'l it needs to do today is extend existing terns 100
years, and then reach back and restore into that
existing term So on the governnent's theory and even
by the nmechani sm on which this statute operates, the
government coul d reach back and protect de Tocqueville.

CHI EF JUSTI CE ROBERTS: Under your -- under
your theory, let's say you have a copyright that expires

on October 5th, okay? On October 4th, Congress could

Alderson Reporting Company
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extend that for 25 years.

MR. FALZONE: Yes.

CHI EF JUSTI CE ROBERTS: Right. But on
Oct ober 6th, they couldn't go back and extend it 1 day.

MR. FALZONE: That's exactly right, because
the limt the Copyright Clause requires us to pick is an
end date with permanent consequence. End dates are
about finality. |If that end date doesn't have permnent
consequence, if it doesn't have finality, we can never
know i f we've reached the end or not. The |limt the
Framers knew was the [imt of the Statute of Anne.

JUSTI CE KENNEDY: But it -- it seems to --
It seens to ne that that was rejected in -- in our nost
recent and earlier case on copyright.

MR. FALZONE: In Eldred?

JUSTI CE KENNEDY: Yes.

MR. FALZONE: No, No. Eldred said Congress
can nove the limt back we reach it. But Eldred nost
certainly did not say that Congress is free to ignore
the limt once we hit it, because if you can do that
t hen you never know if you' ve reached the limt or not.
The limt the Framers knew was the one in the --

JUSTI CE SOTOVAYOR: Counsel, there was no
limt here, neaning these foreign works were never given

t he opportunity to be copyrighted. 1Isn't that a
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substantial difference fromthe hypothetical that you're
trying to proffer? You're -- the hypothetical -- and I
think that's what Justice G nsburg was responding to --
I's you had a copyright, it expired, and now Congress
wants to revive it. Isn't that different from not
havi ng had the opportunity at all, and being given a
termto exploit your work and protect it?

MR. FALZONE: The answer is no, it's not
different; and Congress treated those situations exactly
the same in all 19 anendnents over the span of 200
years.

JUSTI CE SOTOVAYOR: The problem --

MR. FALZONE: It gave equal respect.

JUSTI CE SOTOVAYOR: | -- | know, but it
didn't do it when it set up the copyright system

MR. FALZONE: OCh, it did.

JUSTI CE SOTOVAYOR: I n 1790, counsel, there
were three States that didn't give copyrights. There
were other States, and you neke a big deal in your brief
about conmon | aw protection, but common | aw protection,
particularly in New York, which you relied on, only
ext ended to unpublished works. Once a work was
published, it was no | onger protected under the conmpn
| aw. That was true of npst States. And sone States

gave copyright protection to residents of their own
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State but not to residents from other States.

So it took a whole body of public works and
gave them copyright protection the day they decided to
pass the copyright law. So what are you doing telling
us that there has never been a historical experience
wi th Congress taking public works out of the public
domai n?

MR. FALZONE: Well, let ne be clear about
what happened in 1790. The 1790 Act did not renove
anything fromthe public domain. The text is clear,
because insofar as applied to works already printed, it
presupposes existing copyrights explicitly in the text
of the act.

JUSTI CE SOTOVAYOR: Read those words to me?

MR. FALZONE: So -- |I'mlooking at section 1
of the 1790 Act, and at -- at the beginning it talks
about: "After the passing of this act, the author and

aut hors of any map, chart, book or books already printed
within these United States, being a citizen thereof or
resident within, or his or her executors, adm nistrators
or assigns, who have or have not transferred to any
ot her person the copyright of such map, chart, book or
books" - -

JUSTI CE SCALIA: Wait a mnute. \Who have or

have not transferred to any other person. So you don't
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have to have a copyright, right?

JUSTI CE SOTOVAYOR: You have to have a --

MR. FALZONE: You do have to have a
copyright. So it says "author or authors” and "have" is
t he singular and have -- "have not" is the plural for
t hat .

JUSTI CE SCALI A: Read it again? Wo have --

MR. FALZONE: Sure.

JUSTI CE SCALI A:  -- or have not transferred
to any other person?

MR. FALZONE: Right. The copyright of such
map. |t presupposes the existence of a copyright.

JUSTI CE SCALIA: Oh. Oh, the copyright. |
got you.

MR. FALZONE: Yes. "The copyright"” is the
key | anguage. So the text makes it clear they
presupposed exi sting copyrights.

And |l et nme speak to --

JUSTI CE SOTOVAYOR:  Your reading of that
passage is different than mne. | think it's a -- it's
sayi ng whet her you have or you haven't.

MR. FALZONE: But |let ne speak to the point
you rai sed about common | aw protection for published
works. You said New York provided no common | aw

protection for published works. Wth respect, that's
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not correct. The Naxos v. Capitol Records case, the

hi ghest court of New York, says New York conmmon | aw
provi ded protection for published works right up to the
poi nt where the Federal act cut it off.

And if you look -- and if -- if the question
I's whether the first Congress intended to take anything
out of the public domain in 1790, the answer is you
sinply cannot reach that concl usion, because everything
cont enporaneous with the first Congress, the history of
the commopn law in Britain, decided by MIlar v. Tayl or
and Donal dson v. Beckett, recognized common |aw rights
i n published works. The Federali st Papers spoke about
M1l ar, and everything contenporaneous --

JUSTI CE SOTOVAYOR: |If we disagree with your
proposition, does your argunent fail? |If the historical
wor k does not point to what you cl ainf?

MR. FALZONE: You mean the 1790 Act or the
19 after it?

JUSTI CE SOTOVAYOR: In 1790. If Congress
did what | believe it did, would your argunent fail?

MR. FALZONE: No, | -- no. Not necessarily,
because of course that was the first Copyright Act and
Congress established a baseline. It had to start
somewhere. \What we see 19 --

JUSTI CE SOTOVAYOR: -- it started in the
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pl ace you want Congress to have started now.

MR. FALZONE: Well, no, but then --

JUSTI CE SOTOMAYOR: It said, noving forward,
there is a Federal copyright. It didn't have to take
t hi ngs out of the public domain. W are arguing about
whet her they did or didn't. But assum ng they did.

MR. FALZONE: ©COh, | will assune they did.
They had to start somewhere. They wanted uniformty.
They created a statute that provided it.

When you | ook at every amendnent, 19 tinmes
in 200 years after that, Congress respected the
per manent consequence of the limts it chose, even when
those limts were a work gets no tine whatsoever, based
on formality and nonconpliance, based upon nati onal
eligibility, based upon expiration of 28 years. |t was
consistent each tinme it added subject matter, extended
terms, and --

JUSTI CE KENNEDY: Can you tell ne a little
bit about the phrase and the argunment about the public
domain? |Is in your view that just a synonym for when
the time has ended? O is there sonething nore
substantive to it that -- is it your position that the
public somehow owns what's in the public domain? |'m--

MR. FALZONE: Well, so to be precise, our

position is once Congress calls the limt, that is, once
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It says this work is unprotected, whether it's the
expiration of 28 years or a decision to give it no
protection, it's creating affirmative rights in every
menmber of the public. Yes, they own it, and this Court
has recogni zed --

JUSTI CE KENNEDY: But -- but how does the
phrase -- so the public domain is sinply a conclusion to
express that, the operation of that principle? The
public domain doesn't have any nore substantive neaning
other than to just express the conclusion that there is
alimted tinme?

MR. FALZONE: Well -- in -- in this case,
when | refer to the public domain, it's the collection
of things for which Congress had said protection is
done, it's over, we've hit the limt, it's done. So
t hi ngs that went --

JUSTI CE KENNEDY: Once again, it's just a
conclusion for the argunent.

MR. FALZONE: I -- 1 think that's the
operative concept here. That's right.

JUSTICE GINSBURG: | think you gave an
anal ogy to the statute of limtations, and | thought you
were quite right about that. You can extend the statute
of limtations before it's expired, but once it's

expired it's over.
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The problemwi th using that as an anal ogy is
that there was a beginning. Tine ran out, and you're
trying to deal with a situation here where you say, you
know, the tinme was |limted for the U S. work, but it's
unlimted; you -- you cannot treat the foreign work --
you cannot give it alimted tine, the sanme limted tine
that you would give a U.S. work. You' re saying these
people had no tinme and they may never have tine.

MR. FALZONE: They had no tinme because
Congress decided that their works were going to be
ineligible, and a limt of zero is one Congress has been
setting since 1790, and respected consistently.

If the Chief Justice gives ne alimted tine
for oral argunment, | m ght say no thanks, | have not hing
to say. And we all know | can't conme back tonorrow.

JUSTICE GINSBURG: But it isn't quite so,
because there are these exanpl es of people who couldn't
get copyright because of wartinme after both World War |
and World War Il, and -- so those people were allowed to
get the protection that they couldn't get because of the
war .

MR. FALZONE: That's correct. That's what
t hose statutes did. They were never challenged. And
make no m stake, our position is, insofar as they

removed anything fromthe public domain, they are
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unconsti tutional .

But even if the Court doesn't want to go
that far, | think the wartime statutes and the other
smal | handful of exceptions the governnment points to fit
quite well into a very limted exception for eligible
aut hors who show nothing nore than the famliar concept
of excusabl e negl ect, which has operated -- again, in
very narrow situations -- to relieve people of the
consequences of deadli nes.

CHI EF JUSTI CE ROBERTS: \What about new
categories? You know, architecture. Congress decides
we're going to extend copyright protection to
architectural design, and they say -- and we are going
to go back 5 years, so any new architectural design
concei ved or constructed, whatever, within the last 5
years gets protection, and it goes on for another 15.

MR. FALZONE: Right. So -- so -- of course,
to be clear, that's not what Congress actually did when
it protected architectural works.

CHI EF JUSTI CE ROBERTS: No, no, | know.

MR. FALZONE: It | ooked forward, right.

But that -- so in that case, the -- the
Federal schenme, if it had not previously regul ated
architectural works, it had not -- there had been no

decision as to what the limt was going to be, so you
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19
may pose a different question.
Here, we are tal ki ng about works that were
affirm-- affirmatively within the Federal schene --
CHI EF JUSTI CE ROBERTS: No, no, |'mjust
trying -- trying -- I'mtrying to test the limt of your

public domai n argunent.

MR, FALZONE: Sure.

CHI EF JUSTI CE ROBERTS: Does it extend to
new cat egori es of copyrightable works?

MR. FALZONE: | think the answer is the
retrospective portion of that statute flunks progress of
science but -- but passes |limted tines.

JUSTI CE SCALIA: Wuld you -- would you
spend a little bit of tinme on your other argunent, |
take it to be a separate argunent apart fromthe -- you
know, tinme |imt argunment, the argunment that the problem
here is that this | aw does not pronote the progress of
sci ence and useful arts, and therefore does not conply
with the Copyright Clause?

MR. FALZONE: That's right.

JUSTI CE SCALI A: \Why doesn't it pronote the
progress of science and the useful arts?

MR. FALZONE: So -- the -- the progress of
sci ence corresponds roughly to the creation and spread

of knowl edge and |l earning. A statute that does not hing,
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li ke this one, does nothing but take old works out of

t he public domain without any inpact on prospective

I ncentives, cannot stinulate the creation of anything.
And as for things that already exists, it cannot
stinmulate the spread of them Al it can do is restrict
the spread of things that could warrant --

JUSTI CE SOTOVAYOR: You don't think that
there are sone foreign authors who didn't or woul dn't
cone into the U S. market because they couldn't protect
their works here, and kept their works in other narkets
that -- in which it was protected?

MR. FALZONE: Well, I don't --

JUSTI CE SOTOVMAYOR: And it doesn't encourage
themto sort of make investnents?

MR. FALZONE: No. This statute does not and
cannot do that, because --

JUSTI CE SOTOVAYOR: Why not? Foreign
aut hors who decided not to exploit their works here
woul dn't be induced to think about comng into this
mar ket because now they can protect their works?

MR. FALZONE: Well, whether they canme into
this market or not has no effect on whether they can
protect their works or not. They were unprotected
whet her they came into this market or not. They would

be protected --
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JUSTI CE SOTOMAYOR: You're -- you're not

answering nmy question. You don't think that this |aw
I nduces those foreign authors to cone here and pronote

their work?

MR. FALZONE: | don't -- | don't see how it
coul d.

CHI EF JUSTI CE ROBERTS: Well, one way it
could, | suppose, is that it shows that Congress is

interested in making sure that American authors overseas
have reciprocal protection, an issue that could cone out
in a variety of contexts. And if I"msitting there
writing a great novel, | will have the confidence that
my government will ensure that | get -protection when it
becones a bestseller in China; right.

MR. FALZONE: Yes.

CHI EF JUSTI CE ROBERTS: Well, that's --
that's an incentive.

MR. FALZONE: Yes. And you were assured of
that incentive in 1988, when we joined the Berne
Convention wi thout renoving anything fromthe public
domai n, because when you sit down to wite that book
today, that work will absolutely be protected in all of
t he Berne and WIO countries. So the incentive effect
was achi eved and achieved in full --

CHI EF JUSTI CE ROBERTS: No, |'m talking
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about --but the same issue can come up again, you know,
whether it's in the area of formalities, whatever.
There may be anot her problem where there is a dispute
bet ween ot her countries and our country. And | wll
know that in the past, the United States has taken
action |l ooking out for -- for the interests of Anerican
aut hors.

MR. FALZONE: That's --

CHI EF JUSTI CE ROBERTS: That's an incentive.
Now, it may be, as | think it was described in the court
of appeal s decision, a "neager" incentive. You my be
nore interested in other protections. But it's -- we
haven't really required nuch nore than that.

MR. FALZONE: Perhaps. | nean, there's
nothing in -- in -- in the record before Congress here
to reflect the fact they nmade any such concl usi on.

JUSTI CE SCALI A: Let nme put it -- | think
it's the sane point another way. Let's assunme |I'ma
multibillionaire and | receive an award as a great
patron of the arts because | have furthered the arts by
giving several mllion dollars to someone who has
al ready conposed an opera or who has already witten a
book. Wbuldn't -- wouldn't | be furthering, be viewed
as furthering the arts?

MR. FALZONE: Potentially, but the problem
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here, if | can nove a little bit to the First Amendnent,
is the mechani sm Congress chose to use here. They chose
to create that reward by taking away core public speech

rights fromthe Anerican public, and transform ng them

i nto sonebody's private property --

JUSTI CE SCALI A: Well, that's what the
copyright law permts -- the -- the -- excluding things
fromthe public domain, so long as in the process of
doing it, you're furthering the arts.

MR. FALZONE: Well -- but let me focus on
the First Amendnent problem An ordinary copyright
statute does not revoke the public's Federal right to
copy and use works in the public domain. That is
exactly the thing Congress refused to do 19 tines over
200 years. And that's the huge departure from
tradi tional contours of copyright protection that
triggers First Amendnent scrutiny here. And when you go
to ask the First Anmendnent question, you can't ignore
t he mechani sm Congress chose to use here, which is to
take away public speech rights, and turn theminto
sonebody el se's private property.

That was the explicit notivation of -- of
t he people who canme before Congress and asked themto
pass this statute. That is the justification the

gover nnent --
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JUSTI CE KENNEDY: But now you're saying that

there is a substantive conponent to this public domain
argunent, that the public does own sonething. And
that's different fromwhat | thought you answered
earlier when you said it's just conclusory for a limted
time.

MR. FALZONE: In that case, | m sspoke. The
public -- the public domain is owned collectively by the
public, and in fact, decisions of this Court going back

to the 19th century refer to it as public property. And

| think --

JUSTI CE BREYER: |'m curious. To go back a
second, | thought Justice Sotomayor's question was,
imagine Smth in Germany. He has witten a book. [It's

there, already exists, but it has no copyright
protection in the United States. So after this, would
he be nore willing to send it to the United States? And

| take it your answer is no. The reason is because |

can go and buy a copy and sell it in the United States
even without this law. Is that right or wong?
MR. FALZONE: | think -- | think that it

coul d possibly incentivize himto bring it over to the
United States, depending on how the statute worked.
JUSTI CE BREYER: Well, isn't that the

gquestion? The question is, now that Smith has the sane
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protection in the United States that Germany gave him

doesn't that give himan incentive to send his book to
the U.S.? In thinking about that one, | thought: Not
much, because | can go buy it today w thout this |aw and
bring it to the United States and sell as many as |

want. Nonet hel ess --

MR. FALZONE: | think that's right.

JUSTI CE BREYER: That's not right?

MR. FALZONE: No, | think you're correct.
think you're correct. | think that's --

JUSTI CE BREYER: Well, don't just junp on ny
answer as being correct if it's not.

(Laughter.)

JUSTI CE SOTOVAYOR: Counsel, it m ght be his
incentive to buy it or not, but the question is the
author's incentive to sell it here. Those are two
different incentives. Whether -- you know, he could go
anywhere and buy a cheaper book if he chose to take the
trip or get on the internet and find it. He could do
t hat now. Copyrighted materials here go at a different
price than they do el sewhere. That's not the issue.

The issue is the author's incentive.

MR. FALZONE: The -- the -- the problem here

is these authors are I ong gone. You can't incentivize

them These works are so old they are |long gone. You
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can't incentivize anything that's happened so | ong ago.
If you could --

JUSTI CE SOTOMAYOR: Well, if you can't
i ncentivize them they are not going to claimtheir
ri ghts.

MR. FALZONE: |'msorry?

JUSTI CE SOTOVAYOR: They are not going to
conme and claimtheir rights. Part of this lawis that
t hey have to declare that they are interested in
protecting their copyright here.

MR. FALZONE: No. Actually, that's
optional. It's optional for themto file a notice of
intent to enforce. |It's optional for themto declare.
But the real problemis --

JUSTI CE SOTOVAYOR: Optional for thent but
I f they do, that's when they can sue a prior user

MR. FALZONE: That's right. It -- Well, it

depends who they want to sue, but yes. They certainly

26

have broader rights once they file a notice of intent to

enforce. But that --

JUSTI CE SCALI A: O course, the assunption

of this line of questioning, | suppose, is that the nere

marketing in the United States of stuff that has already

been created promotes the progress of the useful arts.

" m not sure it pronmptes the progress of the useful
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arts. It makes nore noney for the guy who wote it, but
doesn't incentivize anybody --

MR. FALZONE: That's right.

JUSTI CE SCALIA: -- to create art.

MR. FALZONE: It's not going to incentivize
anybody to create anything, and it only restricts the
circulation of things that once circul ated freely.

If | can reserve ny tinme for rebuttal, I'd
like to do that.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

MR. FALZONE: Thank you.

CHI EF JUSTI CE ROBERTS: General Verrilli.

ORAL ARGUMENT OF DONALD B. VERRILLI, JR
ON BEHALF OF THE RESPONDENT

GENERAL VERRI LLI: M. Chief Justice, and
may it please the Court:

|"d like to begin by picking up on a point
that ny friend nade in response to Justice G nsburg
suggesting that with respect to foreign works what
Congress has done is set the copyright termat zero. |
don't really think that's a fair description of the
situation. It obscures what Section 514 actually does
and what Congress is all about here. Since 1891,
Congress has concluded as a matter of copyright |aw that

foreign works are entitled to the sane protection as
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donmestic works. The problemw th respect to the authors
t hat Section 514 covers is not that Congress set the
copyright limt at zero, it's that as a matter of
foreign relations, we did not have treaties with these

i ndi vidual countries. And what 514 does is renmedy that
be problem What 514 says is: Wth respect to a
defined set of foreign authors, they get the remainder
of the copyright termthat they would otherw se have
gotten, and nothing nore, had they lived in countries
where we had -- with which we had copyright relations at
the time they published, or had they conplied with the
formalities that we used to enforce but no | onger do to
perfect and renew copyrights. That's what it does. It
doesn't grant anybody a perpetual term It does not
renew a copyright termthat has run its full course and
create a new one. It rectifies that problem which
doesn't, doesn't reflect anything about a congressional
judgnent setting the copyright termat zero. It

could --

JUSTI CE ALITO. Coul d Congress grant
copyright protection to works that had | ost that
protection due to the expiration of the period that was
provi ded for under, under previous |aw?

GENERAL VERRILLI: W think that the, there

isn't an ironclad limt that can be derived fromthe
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text of the Copyright Clause or fromhistory that would

say that Congress is forbidden in any circumstance from
doing that. W do think that there are significant
limts in the text of the Copyright Clause that woul d
restrict any ability Congress m ght have to do that.
But one thing | think is inportant here is that Section
514 is not a statute in which Congress did that, and we
woul d respectfully suggest that any assessnment by this
Court of whether Congress had that power should await a
concrete context in which Congress exercises it, if it
ever does.

JUSTI CE SOTOVAYOR: \What's the limt that
you're referring to?

GENERAL VERRI LLI : Excuse nme, Justice
Sot omayor ?

JUSTI CE SOTOVAYOR: You said there are
limts.

GENERAL VERRI LLI:  Yes.

JUSTI CE SOTOVAYOR: What - -

GENERAL VERRI LLI: Well, one limt | think
Is a quite inportant one is that the Copyright Clause
says that you can only grant copyright in authors, to
authors. And as a work gets ol der and ol der when you're
tal ki ng about Shakespeare and Ben Johnson, there really

at that point isn't an author in which you could vest

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

30
the copyright. And creating any copyright for a

| ong-expired work |like that would really, | think, raise
the problemthat the framers were addressing by
restricting copyright to authors which was to avoid the
creation of patronage nonopolies in which publishers who
weren't the authors could claimthe exclusive rights of
copyri ght.

JUSTICE ALI TGO  But doesn't this -- doesn't
Section 514 provide copyright protection for works that
were created by people who are | ong since dead?

GENERAL VERRILLI: Yes, it does.

JUSTICE ALITO So | don't understand the
limt that you were just suggesting. -

GENERAL VERRI LLI: Well, because they --

JUSTICE ALITO. Do they have to be dead for
sone period of time before --

GENERAL VERRI LLI: No, but it --

JUSTICE ALITO Congress is unable to give
t hem back their copyright?

GENERAL VERRI LLI: No. What 514 does,
Justice Alito, is provide copyright protection to works
of foreign authors whose works still have copyright
protection in their own country, whether they are dead
or alive. So long as the work has protection in the

country, then 514 provides copyright protection. And
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the reason it does so is to ensure our conpliance with

t he Berne Convention. And the why here is very

I nportant and | think provide the answer to Justice
Scalia's question about how 514 contributes to the
progress of arts and sciences. Wat 514 does, 514 is,

I n essence, the price of adm ssion to the international
system We decided, the policymaking branches of our
governnment, the executive and the Congress, decided that
we needed to be, and was in the national interest, to be
part of the international copyright systemand to join

t he Berne Convention to acconplish that. The reason we
did so was because our intellectual property is subject
to very serious |levels of piracy in many foreign
countries because of under enforcenment. By joining
Berne, what we did was commit ourselves to the

I nternational standards. And by enacting Section 514 to
i mpl enent the Uruguay Round Agreenents in 1994, what we
did was say to the world that we are going to ensure
conpliance in this country.

JUSTI CE SCALI A: Ceneral Verrilli, | do not
find that an appealing argunent. It seens to ne
Congress either had the power to do this under the
Copyright Clause or it didn't. | don't think that
powers that Congress does not have under the

Constitution can be acquired by sinply obtaining the
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agreenent of the Senate, the President and Zi nbabwe. |
do not think a treaty can expand the powers of the
Federal governnment. | nean, this is either okay under
the copyright clause or it isn't.

GENERAL VERRILLI: W conpletely --

JUSTI CE SCALIA: It would be nice to know
the reason for it, but you would still have to establish
that it's within the power of the Federal governnent --

GENERAL VERRI LLI: We conpletely agreenent
with that, Justice Scalia. There is no textual limt in
t he Copyright Clause that would preclude Congress from
enacting this statute.

The Petitioners have also raised a First
Amendnment argunment. We don't think First Amendnent
scrutiny applies here. To the extent it did, the why
woul d matter there, and there is definitely a
substantial interest on the part of Congress in, in
ensuring conpliance with Berne and getting protection
for our works in Berne. Now in Eldred, the Court did
say, | think quite clearly, that there is no requirenent
under the Copyright Clause that a new financial benefit
granted through an existing, that a new financi al
benefit cannot be granted to an existing work.

JUSTI CE BREYER: No, but in Eldred the main

difference is that in Eldred, there was a | aw t hat
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m ght, at least in principle, have elicited a new book.
And in this case, by definition, there is no benefit
given to anything at all that is not already created.

GENERAL VERRI LLI: | disagree.

JUSTI CE BREYER: So by -- How does it give
any benefit to anything because it's already created.

GENERAL VERRI LLI: Because it creates
additional incentives for authors today and goi ng
forward, because they know that there is a nuch greater
| i kel i hood that whatever intellectual property they
create will be better protected in foreign countries as
a result of our joining the Berne Conventi on.

JUSTI CE BREYER: How does this provision do
that? | think maybe there are other provisions, but I
t hought this provision is talking solely about books,
for exanple, that are already created.

GENERAL VERRI LLI: Well --

JUSTICE BREYER: Is it not? | nmay have been
m sreading, it but | certainly got that out of I|ike 42
briefs and --

GENERAL VERRI LLI : But we can't -- If we
can't get the protections of Berne, Berne is not a menu
I n which we get to choose options.

JUSTI CE BREYER: ©Oh, oh. Okay. Well, you

know, as you al so know fromthe 42 briefs, that there is
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a |l ot of argunent that you could conply in other ways
that are less restrictive; and whether that's true or
not, is that -- there what you're saying is -- if |
parody it, it's not a fair reading |I'mgoing to give --
but what you're saying is we are, here have a | aw which
says that libraries, nusic |overs, book buyers wll

ei ther pay nore noney for things already in existence or
wll sinmply be unable to get themif they are orphans,
on the one hand, so that other countries will inpose
simlar kinds of restrictions upon their nusic |overs,
musi c goers, libraries and -- so that they pay nore for
our works that are already in restrict -- that are

al ready produced, or sinply can't use them because they
can't find who owns them

Now that's in parody form for succinctness.
VWhat | think the argunent is on the other side --

GENERAL VERRI LLI: Right, but --

JUSTI CE BREYER: And they will say, no
copyright law -- with your exception of when the country
was founded -- no copyright |aw has served that kind of
purpose. That's served often by tariffs --

GENERAL VERRI LLI: But --

JUSTI CE BREYER: -- but not by copyright
| aw.

GENERAL VERRI LLI: But there is another way
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of | ooking at that, Justice Breyer, of course, which is
that the, but for the fact that these individual authors
lived in countries that didn't have copyright relations
with the United States, they would have the protection
of our copyright Iaw and they would have the term of
copyright --

JUSTI CE BREYER: Not necessarily. There are
three categories. One is the category of the people who
you couldn't, because of the country; that's Egypt, |
think, and Russia. Their second is the category of the
people -- of sound recordings, and their third is
category which is not the null set, of people who did
not conply with certain registration-requirenments. For
exanple, | believe that the wi dow of Samuel -- Brittan
failed to renew her copyright, and there are probably
many that failed to renew the copyright after 28 years,
and the reason that they didn't is because they didn't
think there was nuch noney in it, and those are the very
works that the libraries want to get ahold of and put in
t heir dat abases.

GENERAL VERRI LLI: And there is no textual
limt in the Copyright Clause that says that Congress
cannot provide the sane |[imted termto those categories
of works that it provides to other works. There just is

no textual limt.
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JUSTI CE BREYER: That's true, but for one
text. They say that text has to do with progress. And
when they read it historically in |ight of Macaulay, in
light of the Statute of Anne, in |ight of going back to
Veni ce and the copyrights, in light of going back to
| etters between Madi son and Jefferson -- that term has
al ways neant produce at | east one new thing. And here
there is not one new thing.

GENERAL VERRI LLI: And -- yes. Yes, there
is. First, with respect to Section 514, it's part and
parcel of joining Berne, and Berne gives protection not
only to the previously created works but to newly
created works, and it creates additional economc
i ncentives in foreign -- by assuring better protection
in foreign countries for newy created works. So it
creates many, many nore than one new work. And | think
it's also quite reasonable, Justice Breyer, to read the
I ncentive structure here in a way parallel to the way
the Court did in Eldred, which is to say that just as in
El dred the Court assuned that there was an inplicit
guarantee to an author making a creation that that
aut hor would get the benefit, not only of the existing
term of copyright but any extension, | think here with
respect to Anmerican authors, it's an inplicit guarantee

that they get the benefit not only of the foreign
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protection in existence at the time, but any expansion
of foreign protection through adjoining treaties, and
Article 8 and Section 514 inplenenting Article 18 of
Berne is the price of adm ssion to that treaty --

CHI EF JUSTI CE ROBERTS: General, there is
sonething at |east at an intuitive |evel appealing about
M. Fal zone's First Amendnment argunent. One day | can
per f orm Shost akovi ch; Congress does sonet hing, the next
day | can't. Doesn't that present a serious First

Amendment probl enf?

GENERAL VERRI LLI : | don't think so, M.
Chi ef Justice, and | do think -- for a host of reasons.
One is | think that it's -- it's just not so sinple, and
an -- | think the question that | think Your Honor asked

my friend was what about when Congress expands the scope
of exclusive rights for existing works? Well, Congress
has done that many, many tines, and mnusical conposition
Is a really good exanple of that. 1In 1831, Congress
created exclusive right in the publishing and vendi ng of
musi cal conpositions, but not in their public
performance. So from 1831 on, once | bought the sheet
music, their -- public performnce was borrow the
Petitioner's way of thinking in the public domain. You
could do it any tinme you wanted wi t hout having to get a

|icense to pay any noney. But --
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CHI EF JUSTI CE ROBERTS: Well, that's --
that's -- one answer is that Congress has done this
bef ore.

GENERAL VERRI LLI : But then in 1897,
Congress granted an exclusive right in the public
performance of nusical conpositions --

CHI EF JUSTI CE ROBERTS: Right.

GENERAL VERRI LLI: -- and nade it applicable

to all existing copyrights.

CHI EF JUSTI CE ROBERTS: Gkay. So do you
have an argument other than they have done this before?

GENERAL VERRILLI: Well, that they have done
It many tinmes before and it's a process -- | think it
reflects -- and -- and the point is no one has thought
with respect to any of those significant adjustnments of
the boundaries that it was an occasion for First
Amendnment scrutiny. And | think that's because of the
wi sdom of the Court's opinion in Eldred, that these are

CHI EF JUSTI CE ROBERTS: But it's pertinent
under the First Anmendment in other areas, right? 1It's a
different analysis if your claimis the governnent
shoul d open up a park as a public forum than if it's
been a public forum for 200 years and the governnent

decides to close it down. Maybe they can do it but it's
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a different question.

So why isn't this a different question,
whet her they can extend copyright protection that's
al ready there?

GENERAL VERRILLI: | think -- because |
think there is, once the Court gets into the business of
First Amendnent analysis, there is no stopping point,
because all of the adjustnments of the boundaries could
have the same kind of effect | think as the nusical
conposition -- show?

CHI EF JUSTI CE ROBERTS: \What about Ji nmy
Hendrix, right? He has a distinctive rendition of the
nati onal anthem and all of a -- assum ng the national
anthemis suddenly entitled to copyright protection that
it wasn't before, he can't do that, right?

GENERAL VERRI LLI: What copyright does, by
definition, is provide exclusive rights in expression;
and so if the First Amendnent is triggered whenever
copyright provides exclusive rights in expression that
it didn't used to provide, then heightened scrutiny wll
apply any time Congress exercises its copyright power,
and what the Court said in Eldred --

CHI EF JUSTI CE ROBERTS: So he is just out of
|l uck? And that's just one exanple of many, where you

t ake existing works and you have a derivative work or
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sonething that is distinctive to you. So those people
are just out of luck?

GENERAL VERRI LLI: Well, of course, under
Section 514 they are not out of |uck because it has
significant protections and accommodati ons for
derivative works. The question of whether there should
be hei ghtened First Amendment scrutiny, we think Eldred
answers, that -- that first the Copyright Clause already

contains very significant accommodati ons of First
Amendment interests. The ideal/expression dichotony,
fair use; and -- and that is going to provide -- maybe

-- maybe Jimmy Hendrix could claimfair use in that

Situation.

And those are at the core of the traditional
contours of copyright. So if Congress were to try to
extinguish fair use, |I'd say yes, we'd have a First
Amendment issue there. |If Congress were to try to

provi de exclusive right in the ideas that are expressed,
as opposed to the expression itself, yes, we would have
a First Amendnent issue there. |f Congress were to,
say, use the copyright power to engage in viewpoint
di scrim nation --

JUSTI CE KENNEDY: Well, it seens to ne what
you're saying, and | already gave this answer because

originally, |1 thought | was going to put in my notes,
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the First Amendnent does not apply to the copyright
area -- and that just can't be.

What you're saying is, is that this law wll
pass internmediate scrutiny. It's an inportant
governnmental interest and it's substantially related to
t hat .

GENERAL VERRILLI: We don't think it would
have any probl em passing internediate scrutiny, but we
don't think intermedi ate scrutiny ought to apply.

JUSTI CE KENNEDY: But -- but -- can you --
can you cite ne to sone -- sone authority which says the
Fi rst Amendnent doesn't apply to a copyright?

GENERAL VERRI LLI: No. W don't say it
doesn't apply, but Eldred.

JUSTI CE KENNEDY: The First Amendnent test
doesn't apply.

There has -- there has to be a -- a test.
Now maybe you say that it isn't imediate scrutiny; it's
sonething else. But -- but certainly the First
Amendnment is inplicated.

GENERAL VERRI LLI: Yes. And what Eldred
said, as | read it, Justice Kennedy, is that unless
Congress alters their traditional contours of copyright
then ration basis scrutiny rather than any hei ghtened

form of First Amendnent scrutiny applies.
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CHI EF JUSTI CE ROBERTS: Even under -- even

under rationale basis scrutiny, it seens to nme that you
run into Justice Breyer's concern that the governnent
interest is vanishingly small when it comes to pronoting
progress under the Copyright Clause, so that the

I nterest weighed on the other side of the -- the
restriction of free speech rights, it's hard to say that
that's necessarily going to tip the balance in every
case.

GENERAL VERRILLI: | think it is going to
tip the balance, M. Chief Justice, because the -- the
reason Congress enacted section 514 at the urging of
executive branch officials who were charged with trying
to ensure that we could integrate ourselves into the
i nternational system of copyright protection was that if
we didn't have this provision, then we were not going to
be taken seriously. Qur works were not going to be
protected in these foreign countries, and that it would
def eat the purpose of joining Berne in the first place.

JUSTI CE BREYER: It couldn't have been that
-- it nust be sonewhat overstated, nmustn't it?

Because the only concern is not about
protecting new works in the foreign countries -- the
concern as | understand it was that we've had things in

copyright for many years, and we want retroactive
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protection there. The countries that didn't give it,
| i ke Japan, were not kicked out of the Berne Convention.

Rat her, we pursued themin the WIO for nmany
years, and | guess sonebody m ght pursue us and then you
get into an argunment about whether there are other ways.
Now, is that strong enough to overcone what these briefs
are full of?

"Il give you an exanple. Save The Music is
charged with | ooking for Jew sh nusic in the periods
"30s, '40s, and '50s. Oher organizations mght find a
treasure trove of literature that was -- that was
copyrighted in Czechoslovakia or in Warsaw, and they
want to put it on the web, and they want people to
listen to it. But they have no nore idea of howto
track down the person on that, and they aren't protected
by any notice requirenents because they aren't reliance
parties.

We're told by Barbara Springer, forner
registrar, that there are mllions of such instances
where people would like to go back and would |ike to put
music literature, film et cetera, in a formthat people
can use it today and there is no way to do it w thout
their becom ng scofflaws, or w thout their having
mllions of dollars to hire infinite nunbers of trackers

and | awyers. Now, that's the argunment that's nade on
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the other side, as the interest in comunication that's
i mport ant .

What do you say?

GENERAL VERRILLI: So -- two points. First,
with respect to the interest in what foreign countries
will do, | think it's incorrect to assune that this wll
be tit-for-tat, that if we don't enforce Article 18, the
only thing other countries won't do is enforce Article
18 with respect to our works, as opposed to believing
that we're not an -- an effective partner and not
enforcing their copyright |laws for the whol e purpose of
our works.

Second, Justice Breyer, that problemthat
you identified just exists as a feature of copyright
| aw. Copyright |aw exists for a certain tine. Wth
respect to those works, it's going to create that issue.
The problem here is just the result of a fortuity that
t hose works m ght have been published in a country that
at the tinme they were published didn't have copyri ght
relations with the United States. And what section 514
does is address that fortuity by putting those authors
in the same position they would have been in had their
country had copyright relations with the United States.
So | don't think that's a principled objection on a

constitutional basis --
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JUSTI CE BREYER: Ri ght here, we have the
argument. | agree with you that it is a general
problem It may be dimnished in the United States but
it still exists. And | guess the argument here is well,
don't make it mllions of times worse.

GENERAL VERRI LLI: Well, it doesn't make it
mllions of times worse. It applies to a small nunber
of -- but a significant nunber of countries --

JUSTI CE BREYER: Barbara Springer said a
mllion, nunbers it in the mllions. Do you want to say
that's --

GENERAL VERRI LLI: No, we don't have any
reason to doubt the -- the aggregate -nunber.

JUSTI CE GI NSBURG: That's presupposing that
they are all going to give notice.

GENERAL VERRILLI: Well, with respect to
reliance parties, that's certainly true. They would
have to give notice. It is the case, Justice G nsburg,
that if you' re not a reliance party, then there would be
an infringement even without notice, so | do think there
I's something on that point. But again, | just think

that's a result of the fortuity of the countries not

havi ng copyright relations with the United States. It's
not about the -- it's not anything integral as a matter
of constitutional principle -- the statute --

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review
46
JUSTI CE SOTOVAYOR: Marbury -- the Davis | aw

was passed. Had to go and pick out all the books it had
t hat were subject to copyright and throw them out, or do
what with thenf?

GENERAL VERRILLI: I -- I don't think --

JUSTI CE SOTOVAYOR: Stop them from
circulation? |I'mnot sure -- how would they protect
t henmsel ves frominfringenent?

GENERAL VERRI LLI: Yes. | don't think that
they had -- | don't think -- | don't think there is an
active infringenment by having a |library book on the
shel f, and of course, there are protections for
l'ibraries built into the Copyright Act in all events.

And | do -- if I could in ny remaining tine,
| want to go back to the history that we started with,
because | do think it is inportant that there is no --
as a matter of text, |I think it's clear -- there is no
unyi el di ng requi renment that you cannot restore copyright
to works in the public domain. | think the history
really does bear that out.

I think Justice Sotomayor had the history
exactly right, that in 1790, you had three states with
no copyright statutes. O the 10 states with copyright
statutes, you had seven that did not provide copyright

to maps and charts, which the Federal statute did. And
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| think this is the key point: O the states that did

enact copyright statutes to -- in the 1780s in advance
of the 1790 Federal Act -- at |east four, and dependi ng
on how you counted -- as many as eight provided

copyright protection only to works printed after the
date of the State statute. They did that at the urging
of the Continental Congress in 1783.

So | don't think there is any doubt that
when Congress enacted the Copyright Act of 1790, it nade
a conscious choice to take a different approach, to
grant copyright protection to existing works, including
many, many, many works that were freely avail able for
exploitation in those states.

JUSTICE ALITO: Doesn't that show at nost
that retroactive protection can be granted when there is
an enornous interest in doing so, nanely, the
establi shment of the uniform copyright system at the
begi nning of the country, because if Congress had not
done that and had said the alternative would be to say
t hi ngs can be copyrighted going forward, then you woul d
have different copyright laws in all of the States?

GENERAL VERRI LLI: I think -- 1 don't think
so, Justice Alito. | think they could have foll owed the
nodel nationally of prospective copyright only, and

extingui shing the prior copyright, but they didn't nake
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that choice. They made a different choice. Now, ny
friend suggests that the 1790 Act was just a transition,
but of course, the sane thing is really true in an
| nportant sense of section 514. |It's part of a
tradition of a transition of the United States into the
I nternational system which has required an adjust nent
of our rules in order to bring us into conformty with
the international system

And beyond the exanple of course of the 1790
-- and by the way, with respect to that |anguage in the
1790 copyright who have or have not copyright, that's
just a rerun of an argunent that the Court rejected in
Wheaton v. Peters. In Wheaton, the Court said that --
that | anguage in the 1790 Act was referring to pre-
publication common | aw copyright, not post-publication
common | aw copyright. Beyond that, it seens to ne
pretty clear that what that |anguage is referring to --
of course, Congress presupposes the existence of

copyrights, or at least State statutes that created sone

copyrights -- but what Congress did was act far nore
broadly.

And -- so | do think -- and then when one
| ooks at the exanples of patents -- | think the -- the

O iver Evans exanple, and that case, is an inportant

exanple, early in our history. Congress creates a new
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patent termto an expired patent. President Jefferson
signs it. Secretary of State Madi son issues it. Chief
Justice Marshall upholds it as a circuit justice, and
the Court upholds it against a charge that it's
i nperm ssi bly burdeni ng people who act in reliance on
the expiration of the prior patent.

There wasn't a word in this Court's decision
I n that case about any potential constitutional
infirmty with doing that. And one would think if this
was such a significant and viable principle of
constitutional |aw, that sonmeone would have brought it
up in those cases. In fact, the striking thing about
readi ng the Evans decision is that the Court clearly
| ooks at this all as a matter of |egislative policy
judgment. It says, you know yes, you're right, it m ght
have been an argunent, a good argunent in favor of
creating sonme reliance interest here, but that's a
j udgnent Congress should have made if anybody was goi ng
to make it.

It didn't -- and there is no readi ng of the
-- there is no required reading of that statute that has
to protect the reliance party. So | don't -- | just
t hi nk when you | ook at the patent protection, when you
| ook at the 1790 Act, when you consider the fact that

when Congress expands exclusive rights, as it did for

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

exanple with respect to nusical conpositions but did in
the 1976 Act with respect to |lots of exclusive rights,
It does so with existing copyrights.

And all of that points up to the w sdom of
what this court said in Eldred, that within very w de
mar gi ns, these are matters where | egislative choice,
these are policy calls that require the bal ancing of a
conpl ex set of interests, the drawing of a conplex set
of lines made even nore conplex by virtue of the fact
that we are now trying to nake a transition into full
participation in an international system which is of
vital inmportance to protecting one of our nost val uable
econom ¢ exports, intellectual property.

Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, General.

M . Fal zone, you have 4 m nutes remaining.

REBUTTAL ARGUMENT OF ANTHONY T. FALZONE
ON BEHALF OF THE PETI TI ONERS

MR. FALZONE: Thank you. | have -- | have
four points to nake. First one refusing to provide any
protection for a work is setting the termat zero. The
point of the limted tines restriction is it -- excuse
me -- it forces Congress to tell us when the end has
cone, and if Congress is forever free to change its

m nd, then we can never know if the end has cone.
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Poi nt nunber two, this statute does not and
cannot pronote progress, that is, the creation and
spread of know edge and | earning. \When we joi ned Berne
in 1988 we got all of its prospective benefits, or as
t he governnment put it, secured the highest avail able
| evel of nmultilateral copyright protection for U S.
artists, authors and their creators. This statute is
not about that. It's sinply about rewardi ng people who
made things long ago. It's --

JUSTICE GINSBURG: At the time we joined
Berne, there was an appreciation that we deferred the
article 18 issue. There wasn't any -- anyone who said
that we satisfied it.

MR. FALZONE: No. There was an express
finding -- explicit finding witten into the statute,
that -- and Congress found explicitly that we could
conply with all Berne obligations w thout renoving
anything fromthe public donain.

Now, third point --

JUSTI CE GINSBURG: Well there were many
people who read article 18 in a different way and
Congress was | ater persuaded that that was right.

MR. FALZONE: Congress never revisited that
finding. So no; they found what they found in 1988, and

t hey never revisited it.
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JUSTI CE GI NSBURG: They -- they found that
conpliance with article 18 was appropriate for us to
becone a full nmenber of the international copyright
comruni ty.

MR. FALZONE: Congress did not make that
finding, and I don't think you can even glean that from
the testinony that was presented to Congress. The
problem here is -- the -- the -- the right to use works
in the public domain has defined the freedom of speech
that the public has known since 1790. The 1790 Act nmde
t hese freedons clear by placing works unanbi guously and
clearly in the public domain, including all foreign
works. So even since before we had a First Amendnent,
that has defined the freedom of speech that the public
knew.

And that right has also made sure that the
copyri ght sequence provides ever-increasing protection
for public speech rights. It gives partial protection
for some public speech interests during any initial
period of protection, but that blossonms into conmplete
protection for all public speech interests, once we
reach the Iimt Congress picks, once they place the work
i n the public domain.

The burden on speech that this statute

i mposes is remarkable. Let's start with the performance
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right, which is central to ny clients. There can't be
any doubt, as | think Chief Justice Roberts got at, that
t he performance has a huge anpunt of original expression
bound up init. It's the reason it's different to see
King Lear at the Royal Shakespeare Conpany; it's the
reason it's different when John Coltrane plays a jazz
standard. Hune anmount of expression.

But even if you put performances aside, this
Court has recognized in case after case that there is a
critical speech interest in publishing the work of
anot her author, in showing a filmcreated by another, or
for that matter perform ng the work of another, so that
the burden here is it took speech rights of 250 mllion
Americans and turned theminto the private property of
foreign authors, all on the bare possibility that m ght
put nore noney in the pocket of sone U S. authors.

JUSTICE GINSBURG: All this rides on
accepting your argunent that zerois alimted tine.

MR. FALZONE: No. Not on the First
Amendnment side. Not at all. No. No. No. No.

No. That is -- the First Amendnment argunent
is conpletely independent of that. Even if you find
Congress could do this on the Copyright Clause, we still
have that First Anmendnent problem and the -- there is

no way the governnent can pass intermediate scrutiny
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her e.

This was not required by Berne. The
gover nnent does not even contend Section 514 was
requi red by Berne, nor could it, because that woul d
viol ate Congress's explicit findings they nade in 1988.

JUSTI CE G NSBURG. Would you say it was
woul d required by TRIPS?

MR. FALZONE: No. Because TRI PS just
i npl ements Berne. So that the problemhere is this
statute was not passed --

JUSTI CE GINSBURG. We do not solve themif
we don't cone ply with Berne 18, and we are subject to
bei ng sancti oned by sone World Trade -Organi zati on?

MR. FALZONE: There was very vague testinony
about the unsupported possibility that could happen, and
that's why the governnent falls back on this interest of
avoi ding a dispute.

Here is the problem [|f the governnent can
get around First Amendnent limts by signing a treaty,
and then the flexibility to take away public speech
rights is defined by some conplaint proffered by sonme
treaty partner, then the First Amendnent is defined only
by the perceptions, the conplaints and frankly the
I magi nati on of foreign countries. That can't be the way

it works.
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CHI EF JUSTI CE ROBERTS: Thank you, counsel.

The case is submtted.
(Wher eupon, at 12:05 p.m, the case in the

above-entitled mtter was submtted.)
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